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CHAPTER 12 
Consumer Law 
TERRANCE J. HAMILTON* 
§ 12.1. Public Enforcement of Chapter 93A: Investigative Powers 
of the Attorney General: Civil Inveatigative Demands. In Matter of 
a Civil Investigative Demand Addressed to Yankee Milk, Inc., 1 a Survey 
year case, the Supreme Judicial Court for the first time considered the 
permissible scope of the civil investigative demands ("C.I.D."s) which 
the Attorney General is authorized to issue to suspected consumer law 
violators pursuant to section 62 of chapter 93A. In interpreting section 
6, the Court signaled that it views the section as granting the Attorney 
General broad investigative powers, and that the Court will narrowly 
construe the limits which the statute sets on those powers. 
Section 6(1) of chapter 93A authorizes the Attorney General, 
"whenever he believes a person has engaged in, or is engaging in any 
method, act or practice declared to be unlawful by this chapter . . . 
[to] conduct an investigation to ascertain whether in fact such person 
has engaged in or is engaging in [an unfair or deceptive act or prac-
tice]." In conducting the investigation, he may, inter alia, "examine or 
cause to be examined any documentary material of whatever nature 
relevant to such alleged unlawful method, act or practice. "3 Section 
6(5), however, exempts from disclosure material the Attorney General 
could not obtain through a subpoena duces tecum and protects materi-
als which are considered confidential at common law! Moreover, the 
* Terrance J. Hamilton is an associate with the law firm of Tyler and Reynolds, Boston. 
§12.1. 1 1977 Mass. Adv. Sh. 729, 362 N.E.2d 207. 
2 Acts of 1967, c. 813, § 1, as amended by Acts of 1969, c. 814, § 3. 
s G.L. c. 93A, § 6(1) (emphasis added). In construing this provision of subsection (1) 
the Court noted that subsection (5) "expressly restricts the scope ofthe Attorney General's 
documentary examination powers." 1977 Mass. Adv. Sh. at 735, 362 N.E.2d at 211. 
• G.L. c. 93A, § 6(5) provides: 
No such notice shall contain any requirement which would be unreasonable or 
improper if contained in a subpoena duces tecum issued by a court of the common-
wealth; or require the disclosure of any documentary material which would be 
privileged, or which contains trade secret information, or which for any other reason 
would not be required by a subpoena duces tecum issued by a court of the common-
wealth. 
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notice provisions of section 6(4) require that the notice given respon-
dents indicate "with reasonable specificity" the material demanded. 
Violation of the specificity provisions of sections 6(4) and 6(5) as-
sumedly constitutes "good cause" allowing a court to modify or set aside 
a demand.5 
In Yankee Milk, the Attorney General issued a C.I.D. in connection 
with a claim that the dairy company was engaging in anti-competitive 
pricing practices in violation of section 2(a)8 of chapter 93A. The C.I.D. 
as originally drafted comprised forty-two paragraphs, including a de-
mand for documents stating the names and addresses of all Yankee 
member milk producers; a demand for "[a]ll documents relating in 
whole or in part to balancing functions, balancing facilities or balancing 
the market;" a demand for documents stating the names and addresses 
of Yankee's fifty largest customers by dollar volume and the exact 
amount of that dollar volume; and a demand for all documents relating 
to a committee on "Pricing Milk on a Nutritional Basis."7 
In the superior court Yankee argued that the Attorney General's de-
mand was impermissibly broad in various respects. The court agreed 
with several of Yankee's contentions and modified the C.I.D. accord-
ingly. While the Supreme Judicial Court affirmed much of the superior 
court's decision it also remanded the case after reversing part of the 
superior court's modification of the C.I.D.8 
The Yankee Court reversed that part of the superior court's order 
which had limited the C.I.D.'s scope to documents relating to transac-
tions having significant and material contact with Massachusetts, and 
more significant contact with Massachusetts than with any other juris-
diction. As the Court construed the statute, the '"limit to be applied is 
simply one of relevance.''' 
The Court's difference of opinion with the superior court concerned 
the interpretation of section 3(1) of chapter 93A, which provides that 
"[n]othing in this chapter shall apply to ... (b) trade or commerce 
of any person of whose gross revenue at least twenty per cent is derived 
from transactions in interstate commerce, excepting however transac-
This provision sets forth the four standards by which the permissibility of C.I.D. require-
ments are measured. Two standards-phrases 1 and 4-disallow the Attorney General 
from obtaining information he could not obtain through a subpoena duces tecum. Phrases 
2 and 3 bar the Attorney General from examining materials which are considered confi-
dential at common law. 1977 Mass. Adv. Sh. at 735 n.7, 362 N.E.2d at 211. 
• See G.L. c. 93A, § 6(7). 
• In addition to the investigation of unfair and deceptive practices, the Attorney Gen-
eral is increasingly investigating unfair methods of competition, including monopoliza-
tion, which are similarly prohibited by G.L. c. 93A, § 2. 
7 1977 Mass. Adv. Sh. at 730, 362 N.E.2d at 209. 
• ld. at 731, 362 N.E.2d at 209. 
I fd. 
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tions and actions which (i) occur primarily and substantially within the 
commonwealth .... "Yankee showed entitlement to a section 3(1).(b) 
exemption•• and the superior court held that section 3(1)(b) as it relates 
to section 6(1)(b) limits the Attorney General's investigative power to 
documents which directly concern Yankee's alleged anti-competitive 
conduct only as related to the Massachusetts milk market. 11 
The Court rejected this reasoning, holding instead that section 3(1)(b) 
does not limit the scope of the Attorney General's investigative power. 
Rather, section 3(1)(b) limits only the scope of the violations which may 
be proved and remedied. In so concluding, the Court reasoned that 
Yankee's proposed "interpretation of the relationship between the two 
provisions would render meaningless the term 'relevant' in section 
6(1)(b) in cases involving both provisions. Such a result would controv-
ert the established principle of statutory construction that every word 
in a statute should be given meaning."12 Relying on a relevancy test to 
defme the scope of permissible documentary examination in cases in-
volving section 3(1)(b), the Court held that the Attorney General could 
examine material apparently relevant to an investigation involving Yan-
kee's alleged anti-competitive conduct. At the same time the Court 
recognized that section 3(1)(b) required that such conduct, to be pro-
scribed by chapter 93A, must be conduct "primarily and substantially" 
occurring within Massachusetts. 13 
•• The record indicated that more than 20% of Yankee's gross revenues derived from 
transactions in interstate commerce. ld. at 732, 362 N.E.2d at 210. 
11 See id. at 729-30, 362 N .E.2d at 208. 
11 /d. at 733, 362 N.E.2d at 210. 
11 /d. at 732. The Court affirmed the superior court's decision to set aside the C.I.D. for 
names and addreues of all Yankee members. In affirming this aspect of the decision the 
Court reasoned that the superior court was not in error in holding that such a demand 
required disclosure of trade secret information in violation of§ 6(5). ld. at 734, 362 N.E.2d 
at 211. The Court reached this conclusion by examining the affidavits submitted by 
Yankee's manager in light of the common law definition of "trade secret." According to 
that definition, to decide if material constitutes trade secret information, a judge must 
examine: 
(1) the extent to which the information is known outside of the business; 
(2) the extent to which it is known by employees and others involved in the busi-
neu; 
(3) the extent of measures taken by the employer to guard the secrecy of the 
information; 
(4) the value of the information to the employer and to his competitors; 
(5) the amount of effort or money expended by the employer in developing the 
information; and 
(6) the ease or difficulty with which the information could be properly acquired or 
duplicated by others. 
Id. at 236, 362 N.E.2d at 211, citing Jet Spray Cooler, Inc. v. Crampton, 361 Mau. 835, 
840, 282 N.E.2d 921, 925 (1972). These factors are as set forth at REsTATEMENT or ToRTS§ 
757, comment b(1939). 
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Although the Court recognized that a broad area of discretion resides 
in the judge, it emphasized that the legislature has indicated that sec-
tion 6 of chapter 93A should be construed liberally in favor of the inves-
tigative power of the Attorney General. 14 The Court also stressed that 
courts generally favor broad discovery in antitrust cases because evi-
dence of the alleged violation is within the control of the investigated 
party. 15 Therefore discovery in cases such as Yankee Milk is permissible 
even if it imposes considerable expense and burden upon the investi-
gated party. 
Yankee Milk is significant because until 1976 only one case•• had 
interpreted the Attorney General's authority under chapter 93A, and no 
case had interpreted his power to examine books and records in the 
course of an investigation. In light of the Court's liberal ruling on the 
scope of that authority, parties being investigated would be well advised 
to protect their records from being examined by facilitating the settle-
ment of the suit or the conclusion of the investigation. 
The Court also affirmed the superior court's order setting aside the Attorney General's 
dema~td for all documents relating to market balancing activities, because that demand 
violated the specificity requirement of§ 6(4)(c). The Court further reasoned that compli-
ance would unreasonably hinder Yankee's business operations, in violation of§ 6(5). The 
Court noted that phrase 1 of § 6(5) incorporated into the statute the substantive limita-
tions imposed at common law upon the issuance of subpoenas duces tecum; 1977 Mass. 
Adv. Sh. at 736-37, 362 N.E.2d at 211. Therefore, the Court concluded that the C.I.D.s 
must describe with reasonable particularity the material required; the material required 
may not be plainly irrelevant to the authorized investigation; and the quantum of material 
required may not exceed reasonable limits; id. at 737, 362 N.E.2d at 211-12. 
Moreover, the Court noted that§ 6(4)(1) requires that every C.I.D. "describe the class 
or classes of documentary material to be produced ... with reasonable specificity, so as 
fairly to indicate the material demanded." The Court emphasized that this specificity 
requirement appears to be identical to the limitation concerning specificity impliedly 
imposed by § 6(5); id. at 737-38, 362 N.E.2d at 212. Finally, having concluded that the 
C.I.D. violated the specificity requirements of section 6, the Court also determined that 
the superior court judge could permissibly infer that compliance would substantially 
interfere with the operation of its business; id. at 738, 362 N .E.2d at 212. This determina-
tion was reached on the basis of the Court's examination of an affidavit submitted by 
Yankee's communication director which alleged that the demand for documents relating 
to market balance activity would require the disclosure of virtually all of the corporation's 
documents. 
The Court also agreed with the superior court's setting aside of the C.I.D. as regarding 
documents stating Yankee's 50 largest customers by dollar volume of their business with 
Yankee. The Court reasoned that compliance with that part of the C.I.D. would require 
disclosure of trade secret information and would unreasonably hinder the association's 
business operations; id. at 739, 362 N.E.2d at 213. 
" ld. at 741, 362 N.E.2d at 213-14. 
•• Id. at 741-42, 362 N.E.2d at 214. 
11 Commonwealth v. DeCotis, 366 Mass. 234, 244-46, 316 N.E.2d 748, 755-56 (1974). 
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§ 12.2. Unfair or Deceptive Acts or Practices. During the Survey 
year the Supreme Judicial Court and the Appeals Court decided cases 
brought under section 11 of chapter 93A, which creates a right of action 
in persons engaged "in the conduct of any trade or commerce" who are 
injured by unfair or deceptive acts proscribed by section 2 of chapter 
93A.1 
In the case decided by the Supreme Judicial Court, Nader v. Citron, 2 
Philip Citron, Inc. ("P.C.I."), a booking agency engaged in the business 
of soliciting speaking engagements, persuaded Ralph Nader to be a 
client. Philip Citron was the president, treasurer, and a director of 
P.C.I.'According to Nader's complaint, P.C.I. and Citron failed to send 
Nader his fees and commingled and spent money due Nader! At the 
time Nader was a client ofP.C.I., Lordly, another booking agency, con-
sidered the possibility of merging with P.C.I. When Lordly learned of 
P.C.I.'s potential liability to Nader, it hired Citron as an employee and 
had him turn over to Lordly the client and customer list of P.C.P 
Plaintiff Nader sued Citron, P.C.I., the officers and directors of 
P.C.I., Lordly, and the Hartford Accident and Indemnity Company on 
various theories of breach of contract, breach of fiduciary duty, breach 
of duties by corporate officers and directors, fraudulent conveyance, de 
facto merger, execution on a bond, and.violations of chapter 93A.• Two 
of the defendants, Citron and Lordly, filed motions to dismiss three of 
these counts, grounded in chapter 93A, for failure to state a claim upon 
which relief could be granted. 
Count three of the complaint alleged that defendant Citron engaged 
in an unfair or deceptive act or practice by violating his alleged agree-
ment with the plaintiff and his fiduciary duty, in that Citron failed to 
make the agreed-upon payments to plaintiff and commingled and spent 
the funds as his own. During the oral argument defendant conceded that 
this count stated a valid claim under chapter 93A and therefore was 
sufficient to withstand a motion to dismiss. 7 
Nader alleged in count six that Citron violated a duty to the plaintiff 
§12.2.. 1 Interestingly, neither of the two suits was brought by a consumer under § 9 
of chapter 93A. Ironically, one of the plaintiffs was Ralph Nader, perhaps the best-known 
consumer advocate in the country. The Court noted: "While the plaintiff is renowned for 
his zealous advocacy of the rights of consumers, there is no dispute that in this case he 
has sought relief under§ 11 as a busineuman." Nader v. Citron, 1977 M8BB. Adv. Sh. 
402, 406, 360 N .E.2d 870, 873. 
1 I d. at 402, 360 N .E.2d at 870. 
1 Id. at 404, 360 N.E.2d at 872. 
4 ld. at 405, 360 N.E.2d at 872. 
• Id., 360 N.E.2d at 873. By obtaining the lists instead of consummating the merger, 
Lordly obtained all of P.C.I.'s aBBets (the lists) without auuming P.C.I.'s liabilities. ld. 
1 I d. at 403, 360 N .E.2d at 872. 
7 Id. at 409, 360 N.E.2d at 874. 
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by permitting the corporation to commingle and spend the plaintiffs 
funds.8 While count six contained the same factual predicate as count 
three, Citron did not concede the sufficiency of this count. Instead he 
attempted to "avoid liability by putting on the cloak of corporate offi-
cer"• and shift responsibility to the corporation.10 The Court thus held 
that the trial judge correctly denied Citron's motion to dismiss count six 
of the complaint, relying on Citron's concession of the sufficiency of 
count three and the relation of the allegations in counts three and six. 11 
While the defendant's concession concerning count three and the 
Court's holding concerning count six do not involve anything particu-
larly novel, the implied recognition that failure to pay and commingling 
of funds may constitute unfair and deceptive acts or practices could tum 
many simple contract cases involving disputes over payment into ac-
tions brought under section 11 of chapter 93A, with its more advanta-
geous remedies. 12 
Count seven alleged that Lordly, as part of a scheme to avoid assum-
ing the debt that P.C.I. owed to the plaintiff, obtained the client and 
customer lists of P.C.I., that corporation's only assets, without paying 
any consideration therefor .18 The Court upheld the denial of the motion 
to dismiss this count but declined to decide whether the conduct al-
leged, if proved, would constitute "an unfair or deceptive act or prac-
tice" under chapter 93A. The Court emphasized that recited facts in a 
pleading will be sufficient against a motion to dismiss if it appears that 
the plaintiff may be entitled to any form of relief, even though the type 
of relief demanded and the theory relied upon may not be appropriate.•• 
Since Nader asserted that count 7 was sufficient under chapter 93A 
because it stated a claim under the fraudulent conveyance act, 16 the 
Court ruled that the relevant inquiry was the sufficiency of the count 
8 ld. at 410, 360 N.E.2d at 874-75. 
1 Id., 360 N.E.2d at 875. 
10 Id. at 410-11, 360 N.E.2d at 875. 
11 Id. at 411, 360 N.E.2d at 875. 
12 G.L. c. 93A, § 11, provides in pertinent part: 
If the court finds for the petitioner, recovery shall be in the amount of actual 
damages; or up to three but not less than two, times such amount if the court finds 
that the use or employment of the method of competition or the act or practice was 
a willful or knowing violation of said section two. In addition, the court shall award 
such other relief, including an injunction, as it·deems to be necessary and pro-
per .... 
If the court finds in any action commenced hereunder, that there has been a 
violation of section two, the petitioner shall, in addition to other relief provided for 
by this section and irrespective of the amount in controversy, be awarded reasona-
ble attorneys' fees and costs incurred in said action. 
11 1977 Mass. Adv. Sh. at 411-12, 360 N.E.2d at 875. 
1c Id. at 412, 360 N.E.2d at 875-76. 
II G.L. c. 109A, §§ 4, 7. 
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under that act. 18 Because the Court held that the complaint stated a 
claim under the fraudulent conveyance act, it ruled that the superior 
court properly denied the motion to dismiss. 17 While the Nader Court 
thus avoided the 93A issue and only restated the well-worn, if somewhat 
unenlightening standard that "[t]he existence of unfair acts and prac-
tices must be determined from the circumstances of each case,"18 the 
Court will undoubtedly have to resolve the problem at some time in the 
future. Under section 11 a plaintiff can seek treble damages and attor-
ney's fees while these forms of relief are not available under the fraudu-
lent conveyance act. Therefore, if Nader or a similar plaintiff prevails 
on the merits and is entitled to relief, it may become necessary to decide 
if the type of factual pattern alleged in count seven states a claim under 
chapter 93A.11 
In the case before the Appeals Court, Linhares v. Reliance Insurance 
Co., 20 plaintiff's bill in equity alleged that in early 1972 Linhares hired 
Blanchard to install a hoist on one of its trucks. Blanchard in turn 
subcontracted the job to Jannell. On June 1, 1972, Jannell ordered a 
subsidiary, J & S, to return the truck to Blanchard. In the course of 
delivery the truck was extensively damaged, allegedly as the result of 
the negligence of the J & S driver. The accident occurred on June 1, 
1972, and Linhares did not regain possession of the truck, which had 
then been repaired, until August, 1973.21 The bill in equity alluded to 
disputes as to who would repair the truck, whether Linhares would 
release various of the defendants from liability, and to what extent 
insurance would cover the loss sustained. 22 It also alleged that J & S was 
negligent and that Reliance, Blanchard, and Jannell committed unfair 
and deceptive acts and practices. 23 
11 1977 Mass. Adv. Sh. at 413, 360 N.E.2d at 876. 
17 Id. 
11 Commonwealth v. DeCotis, 366 Mass. 234, 242, 316 N.E.2d 748, 754 (1974). 
11 It appears that had the Court reached the issue they would have answered the ques-
tion affirmatively. Pursuant to G.L. c. 93A, § 2(c), the Attorney General has adopted the 
following regulation: 
XV. General. Without limiting the scope of any other rule, regulation or statute, 
an act or practice is a violation of Chapter 93A, Section 2 if ... C. It fails to comply 
with existing statutes, regulations or laws, meant for the protection of the public's 
health, safety or welfare promulgated by the Commonwealth or any political subdi-
vision thereof intended to provide the consumers of this Commonwealth protection; 
(emphasis supplied). Code 2-2, Department of Attorney General Consumer Protection 
Division, Consumer Protection Act, Massachusetts General Laws Chapter 93A Rules and 
Regulations at 31-32 (1971). 
21 1976 Mass. App. Ct. Adv. Sh. 1094, 357 N.E.2d 313. 
11 Id. at 1095, 357 N.E.2d at 315-16. 
11 ld. at 1095-96, 357 N.E.2d at 316. 
11 ld. at 1096, 357 N.E.2d at 316. 
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While the Appeals Court held that demurrers were properly sustained 
as to each of the defendants, u it ruled, inter alia; that a subcontractor's 
refusal to deliver a truck to its rightful owner unless the owner agreed 
in writing to release the subcontractor from warranties on repairs consti-
tuted an unfair or deceptive trade practice.zs Since chapter 93A supplies 
no definition of unfair or deceptive trade practice, Linhares, like Nader, 
is an extremely significant decision because it establishes precedents for 
the future and lends meaning to the statute. 
§ 12.3. Procedure. Both Nader and Linhares involved important pro-
cedural as well as substantive questions. In Nader, the Court deter-
mined that preliminary demand letters need not be issued to respon-
dents in cases brought under section 11 of chapter 93A. In Linhares, the 
Appeals Court indicated that the unsettled state of substantive law 
under chapter 93A requires, at least at this stage in the chapter's devel-
opment, considerable latitude in allowing plaintiffs to amend· com-
plaints. 
One of the reported questions in Nader was whether a demand letter 
was required in actions seeking relief under section 11.1 Unlike section 
9 which requires a claimant to make a written demand for relief upon a 
prospective respondent at least thirty days prior to commencing suit, 
section 11 does not contain any provision for a preliminary demand 
letter. According to the Court: 
Section 11 provides a different procedure for achieving the same 
objectives of facilitating settlement and fixing damages. After the 
complainant has brought his action "[t]he respondent may 
tender with his answer in any such action a written offer of settle-
ment for single damages. If such tender or settlement is rejected 
by the petitioner, and if the court finds that relief tendered was 
reasonable in relation to the injury actually suffered by the peti-
tioner, then the court shall not award more than single damages." 
G.L. c. 93A, §11, inserted by St. 1972, c. 614, §2.2 
The Court in rejecting the defendant's contention that a demand 
letter was a condition precedent to bringing an action for relief, found 
the above provision self-explanatory, containing no implication that its 
language or structure mandated a demand letter. Additionally, the 
Court summarily rejected the contention that the difference in treat-
u Id. 
• Id. at 1102, 357 N.E.2d at 318. 
§12.3. 1 1977 MaBS. Adv. Sh. 402, 405, 360 N.E.2d 870, 873. 
1 ld. at 407-08, 360 N.E.2d at 874. 
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ment between consumers and businessmen approached a denial of equal 
protection. 3 
In Linhares v. Reliance Insurance Co. 4 the complaint was filed prior 
to July 1, l974, and the case was therefore governed by rules in existence 
prior to the effective date of the Massachusetts Rules of Civil Proce-
dure.' Nonetheless, several statements made in the decision still hold 
true, and counsel would do well to heed them: pleadings under section 
11 must include allegations of unfair or deceptive practices and the 
resultant loss of money or property therefrom, • and any instrument 
relied upon-in an action should be declared as such by setting out a copy 
or such part as is relied upon with proper averments to describe the 
cause of action. 7 
Finally, the Court granted leave to amend in the case before it and 
implied that leave should be liberally granted because the law concern-
ing private actions under chapter 93A is unsettled.8 Implicit in such 
reasoning is that, as time goes on, and cases such as Linhares and Nader 
clarify unresolved issues concerning chapter 93A pleading, the courts 
may become less lenient in allowing motions to amend a complaint.9 
§ 12.4. Legislation: Truth-In-Lending: Amendments. During the 
Survey year the legislature passed chapter 52 of the Acts of 1977 ("the 
Act"), making voluminous changes in chapter 140C of the General 
Laws, the Massachusetts Truth-In-Lending Statute. The Act contains 
twenty-seven separate sections, and this text will touch only on several 
of its sections which appear of particular interest to practitioners. 
In section 1 of chapter 140C, several definitional changes are made: 
the terms "consumer credit," "credit card," "creditor," "customer," 
and "open end credit" are redefined, and a new definition-"card is-
suer"1-is added. Section 7 of the Act amends section 3(i) of chapter 
1 ld. at 408, 360 N.E.2d at 874. 
' 1976 Mass. App. Ct. Adv. Sh. 1094, 357 N.E.2d 313. 
• 365 Mass. 730 (1974). 
1 1976 Mass. App. Ct. Adv. Sh. at 1098-99, 357 N.E.2d at 316-17. 
7 ld. at 1099, 357 N.E.2d at 317. 
1 ld. at 1103, 357 N.E.2d at 318. The court quoted the following language from Slaney 
v. Westwood Auto Inc., 1975 Mass. Adv. Sh.175, 322 N.E.2d 768, where leave was granted 
to amend a bill upon remand to the superior court in a somewhat similar situation: 
"[b]ecause of the unsettled nature of the law concerning private actions under c. 93A 
prior to this case . . . we believe the plaintiff should be allowed amendment or remand 
as to all claims for relief." 
1 See also, however, MAss. R. Crv. P. 15(a) which provides in relevant part that "a party 
may amend his pleadings only by leave of court or by written consent of the adverse party; 
and leave shall be freely given when justice so requires." 
§12.4. 1 G.L. c. 140C, § 1(g lf2) now defines "Card issuer" as "any person who issues a 
credit card, or the agent of such person with respect to such card." Inserted by Acts of 
9
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140C, controlling discounts offered by creditors. 2 Section 7 establishes 
that discounts for the use of cash instead of credit must be offered to 
all prospective buyers, whether or not they are cardholders. Section 8 
of the Act repeals the section of chapter 140C which related to the 
federal Real Estate Settlement Procedures Act (RESPA).3 In particular, 
the Commissioner of Banks previously had the authority to issue regula-
tions concerning the disclosure of closing costs. Now it must be assumed 
that creditors are expected to fully comply with RESPA and the federal 
regulations issued thereunder.• 
Section 14 is one of the more significant changes effected by the Act. 
It amends the major disclosure section of chapter 1400 by adding a 
provision dealing with disclosure in descriptive billing.• In particular, 
new subsection (g) of section 6 of chapter 140C prescribes the manner 
in which each transaction must be identified or described on the peri-
odic statement in the absence of facsimile drafts. 7 Illustrative of the 
disclosures is the following clause: 
(ii) For the transactions in which the seller and the creditor are 
not the same person or related persons, the amount of the transac-
tion, the date on which the transaction took place, and the seller's 
name and address, including the city and state or foreign country, 
using understandable and generally accepted abbreviations if the 
creditor desires, where the transaction took place.8 
Section 14 also provides for an independent remedy• in the absence of 
such information treating it as a billing error under chapter 93C of the 
General Laws.10 Section 14 is of particular significance because descrip-
tive billing has increasingly become the method of billing preferred by 
bank card issuers. 11 
1977, c. 52, § 1. 
• See Acts of 1975, c. 592, f 2, which first added this section permitting discounts for 
cash; see also Hamilton, Consumer Law, 23 ANN. Suav. MASs. LAw § 2.6, at 48 (1976). 
1 12 U.S.C. §§ 2601 et seq. (1976). 
4 24 C.F.R. § 3500 (1977). 
• G.L. c. 140C, § 6. 
• G.L. c. 140C, § 6(g). 
7 E.g., the transaction may be one in which the creditor and seller are the same person 
or related persons f 6(g)(2)(i) such as a department store credit card, or one in which the 
seller and the creditor are not the same person or related persons § 6(g)(2)(ii), such as a 
bank credit card. 
1 Acts of 1977, c. 52, § 14, codified as G.L. c. 140C, § 6(g)(2)(ii) (emphasis supplied). 
• In addition to this remedy, G.L. c. 140C, § 12 provides that a violation of chapter 140C 
also constitutes a violation of chapter 93A. 
11 See§ 12.6 infra discuBBing chapter 61 of the Acts of 1977, deem compliance with the 
Fair Credit Billing Act compliance with chapter 93C until December 1, 1978. 
11 When the major bank credit cards first entered the market during the past decade, 
card-holders were provided with facsimile drafts of the transaction. Holders could then 
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Section 15 of the Act contains new provisions concerning the method 
of crediting payments under an open-ended credit plan. Regardless of 
the date of the actual posting of a payment to an account, such payment 
shall be credited to the customer's account as of the date such payment 
is received.12 The creditor, however, is allowed to specify on the periodic 
statement reasonable requirements with respect to the form, amount, 
manner, location and time for receipt of payment within certain limita-
tions.13 Also addressed in this section is the critical consumer issue of 
returns and refunds. 14 Under these new provisions, a creditor accepting 
the return of property or forgiving a debt for services which is to be 
reflected as a credit to the customer's account, must promptly, and in 
no case later than seven business days from the date the return is ac-
cepted, transmit a statement concerning the return and credit to the 
card issuer .11 
Section 16 adds a new section, 6E, to chapter 140C, dealing with 
overpayments and cash discounts. Subsection (a) requires a creditor, in 
the event of payment in excess of the new balance, to credit the cus-
tomer's account with the total amount of the payment or credit the 
customer's account with an amount equal to the new balance and to 
refund the excess amount within five business days. Under subsection 
(b) the card issuer cannot prohibit a person from offering cash discounts 
or require the creditor to maintain a deposit account or procure any 
other service for the issuer not essential to the operation of the credit 
card plan as a condition of participation in the plan. 
Sections 22 through 27 effect similar changes in chapters 255 and 
255D of the General Laws governing the unauthorized use of credit 
cards" and retflil installment sales agreements17 respectively. 
compare these drafts with their own records to verify the purchases; or, at the least, 
holders could use these drafts to check the authenticity of the signatures. However, as the 
number of card-holders and transactions increased, the costs of sorting and mailing be-
came prohibitive and issuers began io rely on descriptive billing. 
11 Under the former provision, crediting was to occur "promptly . . . but in any event 
no more than two busineBB days after receipt thereof." Acts of 1972, c. 783, §2, as amended 
by Acts of 1973, c. 273, §3. 
IS G.L. c. 140C, §§ 6B(b)(2)(i)-(iii). 
14 Other M888achusetts laws also govern the iBBue of returns and refunds. See generally, 
G.L. c. 106, §§ 2-101 et seq. (the Uniform Commercial Code, Article 2, Sales) and regula-
tions of the Attorney General adopted under G.L. c. 93A, § 2(c), Regulation XII, Pricing 
and Refund, Return and Cancellation Privileges. 
11 G.L. c. 140C, § 6B(c)(1). See also G.L. c. 140C, § 6B(c)(3), which provides that if it 
is the policy of a creditor other than a card issuer to give cash refunds to cash customers, 
he must also give credit or cash refunds to credit card customers, unless he clearly and 
conspicuously discloses that he does not give credit or cash refunds for returns at the time 
the transaction is consummated. 
II G.L. c. 255, § 12E. 
17 G.L. c. 255D, § 27. 
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The statute is highly technical, and this text does not pretend to be a 
rigorous treatment of it. Attorneys serving as counsel to lending institu-
tions and attorneys regularly representing consumers should read the 
law in its entirety. 
§12.5. Legislation: Anti-Flipping Amendment. Until 1974 many 
finance companies in the Commonwealth engaged in a consumer credit 
practice known as "flipping."1 In the typical situation a consumer would 
purchase a common household item such as furniture or an appliance 
through a retail installment sales agreement2 with the seller. The seller, 
in turn, would sell these agreements,3 often in quantity, and sometimes 
at a discount, to a small loan company, which then collected the 
monthly payments from the consumer. Before the installment payments 
had been made in full, the consumer would sometimes be in need of 
additional credit, either to pay overdue bills or to finance new pur-
chases. The finance company, in lieu of granting a new separate loan, 
would often consolidate the old and new loans, and in effect "flip" the 
debtor from an installment-buyer status to borrower status. The pur-
pose and effect of the "flipping" was to subject the consumer's entire 
debt to the interest rates set by the Small Loans Regulatory Board 
pursuant to section 100 of chapter 140.8 Those rates are higher than the 
interest rates permitted in the case of installment sales. 7 
§12.5. 1 See Willier and Hamilton, Consumer Law, 1974 ANN. SURv. MASs. LAw§ 14.1, 
at 290-91. 
• See G.L. c. 2550 §§ 1 et seq. for the Massachusetts law concerning retail installment 
sales and services. 
3 Pursuant to G.L. c. 2550, § 25A, the holder of such an agreement is subject to all 
defenses which the installment buyer may have against the installment seller. See also 
Willier and Russell, Consumer Protection, 1970 ANN. SURv. MAss. LAw § 9.6, at 201-02. 
• On November 1, 1976, the Small Loans Regulatory Board promulgated, after exten-
sive hearings, a new rate order substantially reducing the rates on small loans. Rather than 
the previously graduated step rate, Code of Massachusetts Regulations, Volume IV, Part 
8, at 158-64 (e.g., 30% on the first $200 of the loan, down to 9% per year on that portion 
of the loan between $1,000 and $3,000) the new rate order allows the following maximum 
interest charges for loans not in excess of $3,000: 
Ten dollars per $100 per annum or 18 percent per annum of the unpaid balances of 
the amount financed calculated according to the actuarial method plus an adminis-
trative fee of $15 upon the granting of a loan. An administrative fee is not permitted 
to be assessed to a borrower more than once during any twelve-month period. 
Rate Order, p.4. 
As a result, the rates charged for a small loan are much more comparable to those set by 
G.L. c. 2550, § 11, and hence, the consequences of flipping are no longer so dire. However, 
at press time, a petition for judicial review of the rate order was pending in Suffolk 
Superior Court. Greenleaf Finance Company v. Greenwald, Suffolk Superior Court Civil 
Action No. 18011. If at any future time the small loan rate should increase, the importance 
of chapter 96 will also increase. 
7 G.L. c. 2550, § 11. 
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Creditors justified "flipping" on the grounds that not only was one 
loan less expensive to carry on their books, but also that it was more 
convenient to the consumer and sometimes resulted in smaller monthly 
payments for him. However, because the interest rate was substantially 
higher, the practice was unquestionably profitable to the industry and 
therefore became an all too common practice. Consumers whose retail 
installment agreements had been purchased by small loan companies 
accepted new loans without realizing, despite Truth-In-Lending disclo-
sures, 8 that the cost of the borrowed money had frequently been dou-
bled. Recognizing that "flipping" was often unfair to the consumers, in 
1974 the legislature enacted a bill banning the practice.' 
Needless to say, the fmance companies were most unhappy over the 
elimination of this profitable practice, and have lobbied almost continu-
ously to either repeal or amend the law prohibiting it. When it became 
clear that legislative support for some amendment was solid, consumer 
lobbyists and the industry reached a compromise and drafted a bill 
which was enacted as chapter 96 of the Acts of 1977.1° Chapter 96 now 
allows consolidation of a previous retail installment sales agreement 
with a new loan provided that the customer is furnished the following 
statement: 
NOTICE TO BUYER 
STATE LAW PROVIDES THAT YOU DO NOT HAVE TO CONSOL-
IDATE YOUR PREVIOUS RETAIL INSTALLMENT SALES 
AGREEMENT WITH THE LOAN WHICH YOU ARE NOW APPLY-
ING FOR. If you do agree to consolidate the retail agreement, your 
combined new loan will cost $ more in finance charges. 
Schedule of Monthly Payments 
Separate Loan & Retail 
Installment Agreement 
$ -- per month for the 
next __ months 
Then 
$ -- per month for __ 
months after that 
Consolidated Loan & Retail 
Installment Agreement 
$ __ per month for the 
next __ months 
I have read and understand the above statement, and I want to have 




• G.L. c. 140C, §§ 1 et seq.; 15 U.S.C. f 1601 et. seq. (1976). 
' Acts of 1974, c. 137, § 2, adding G.L. c. 255D, § 18A. 
" Codified in G.L. c. 255D, § 18A. 13
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The statement is in effect an excellent "truth-in-lending" notice. It 
overcomes one of the major objections of consumer advocates to 
"flipping"-that consumers do not adequately understand the costs of 
consolidation because short-term monthly payments are of more imme-
diate concern than long-term total costs. Chapter 96 clearly discloses 
both in an easily comprehensible form. 
§12.6. Erroneous Billing: Interaction of Federal and State 
Standards. In 1971, the legislature adopted chapter 93C of the General 
Laws, entitled Protection of Consumers Against Careless and Erroneous 
Billings.1 Consistent with its usual place in the forefront of the consumer 
protection field, Massachusetts was among the first states in the nation 
to adopt such legislation. In 1974, the Congress enacted the Fair Credit 
Billing Act2 whose purposes and provisions were similar but not identi-
cal to the Massachusetts statute. 
Section 1666j(a) of the federal law specifically provides that the stat-
ute shall not exempt any person from compliance with state law, except 
to the extent that those laws are inconsistent with federal law. Further-
more, the Federal Reserve Board is given the authority to determine 
whether such inconsistencies exist, but is prohibited from determining 
that state law is inconsistent if the state law gives greater protection to 
the consumer.3 
Consumer advocates have taken great pride in the fact that the Mas-
sachusetts law affords greater protection to consumers than its federal 
counterpart} Nevertheless, compliance difficulties, particularly on the 
part of inter-state retailers, resulted in the enactment of emergency 
state legislation in 1976 providing that compliance with the Fair Credit 
Billing Act and the regulations promulgated thereunder would be 
deemed as compliance with Chapter 93C until April!, 1977. Recently 
the legislature enacted chapter 61 of the Acts of 1977 which extended 
this grace period until December 1, 1978. During this time, state and 
federal regulators will be attempting to reach an agreement that will 
facilitate compliance by harmonizing both laws' provisions without sac-
rificing protection of Massachusetts consumers. 
§12.7. Legislation: Repossession of Motor Vehicles: Notice. 
Chapter 447 of the Acts of 1976 requires creditors who repossess motor 
vehicles under chapter 255B of the General Laws to notify the police 
department of the city or town in which the repossession occurs. The 
notice must be given within twenty-four hours and describe the vehicle 
§12.6. 1 Acts of 1971, c. 860, as amended by Acts of 1973, c. 21. 
• 15 u.s.c. §§ 1666-1666(i) (1976). 
1 15 U.S.C. § 1666(j) (1976). 
• See Willier, Commercial Law, 1975 ANN. Suav. MASs. LAw, § 9.5, at 177-81. 
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involved. The law is designed to enable the car owner to quickly deter-
mine whether his car has been stolen 1 or in fact, repossessed. Moreover, 
an incidental but more general benefit of the enactment could be that 
by requiring·notice to the police, chapter 447 will foster greater cogniz-
ance of the laws concerning repossession among creditors. 2 
§ 12.8. Legislation: Balances On Open End Credit Plans. In 1976 a 
new provision was added to the Massachusetts Truth-In-Lending Law' 
providing for disclosure of credit balances to customers on an open end 
credit plan.1 Because of the increasing popularity and use of overdraft 
privileges' in connection with checking accounts, customers, in the ab-
sence of regular statements, occasionally found themselves overpaying 
such loans and thereby ending up with a credit balance. The 1976law 
gave a customer the opportunity either to make charges against the 
balance, obtain a cash refund, or be mailed a check for the balance after 
§12.7. 1 In recent years automobile theft in Massachusetts has become so acute that 
the Commonwealth assumed the dubious distinction of the stolen auto capital of the 
country. Boston Globe, March 7, 1976, at 1. 
1 In 1973, the statutes governing repossession in MaBBachusetts were substantially 
amended to provide consumers involved in credit transactions greater rights and protec-
tion. Acts of 1973, c. 629, codified in G.L. c. 255, §§ 13I and 13J (consumer goods); G.L. 
c. 255B, §§ 20A and 20B (motor vehicles); G.L. c. 2550, §§ 21 and 22 (retail installment 
sales and services). The statute grew out of a line of cases examining iBSues of due proceBB, 
the neceBSity for notice, and an opportunity to be heard before seizing and attaching 
property. Fuentes v. Shevin, 407 U.S. 67 (1972); Schneider v. MargOBBian, 349 F. Supp. 
741 (D. MaBS. 1972); Bay State Harness Horse Racing & Breeding Association Inc. v. PPG 
Industries, Inc., 365 F. Supp. 1299 (D. Mass. 1973). For a more extensive discuBSion see 
Duerre and Moore, Commercial Law, 1973 ANN. SURv. MASS. LAW§§ 10.1 and 10.2, at 237-
43; Student Comment, Commercial Law, 1973 ANN. SURv. MASs. LAw§ 10.16, at 286-304. 
§12.8. 1 G.L. c. 140C, § 6D added by Acts of 1976, c. 192. 
1 Open end credit is defined in G.L. c. 140C, § 1 as follows: 
(r) "Open end credit", consumer credit extended on an account pursuant to a plan 
under which (1) the creditor may permit the customer to make purchases or obtain 
loans, from time to time, directly from the creditor or indirectly by use of a credit 
card, check, or other device, as the plan may provide; (2) the customer has the 
privilege of paying the balance in full or in installments; and (3) a finance charge 
may be computed by the creditor from time to time on an outstanding unpaid 
balance. For the purposes of the requirements of clauses (5), (6) and (7) of subsec-
tion (a) of section six, clauses (1), (2), (3) and (8) of subsection (b) of section six, 
subsection (c) of section six, subsection (e) of section six, section six A, clause 9 of 
subsection (b) of section six B, subsection (c) of section six B, section six C of this 
chapter, and section twelve F of chapter two hundred and fifty-five, the term 
includes consumer credit extended on an account by use of a credit card, whether 
or not a finance charge may be imposed. The term does not include negotiated 
advances under an open end real estate mortgage or a letter of credit. 
1 Such overdraft privileges in reality operate to afford the debtor an "instant bank 
loan." 
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the expiration of a six-month period! The statute has been amended by 
chapter 10 of the Acts of 1977 and now applies only to credit balances 
in excess of one dollar. Apparently, many credit balances are very small 
and creditors incur a relatively large expense when required to comply 
with disclosure requirements. By excluding all amounts under one dol-
lar, the legislature attempted to strike a balance between a customer's 
right to be notified of and recover a credit balance and the need to 
protect creditors from unnecessary expenses. 
§12.9. Legislation: Mobile Home Advertising. One of the major 
themes of consumer protection law in Massachusetts has been full prior 
disclosure of all relevant facts to prospective purchasers of goods or 
services.• It was in this spirit that the legislature enacted chapter 619 of 
the Acts of 1974, requiring motor vehicle dealers advertising the price 
of a vehicle to "include all charges of any type, except taxes, and . . . 
include, without limitation, any charges for freight, handling or prepa-
ration necessary or usual prior to delivery to the consumer."2 Chapter 
160 of the Acts of 1977 has amended this law to include the advertising 
of mobile homes. Since the mobile homes area has been a subject of 
abuse1 and the high cost of regular housing is causing increasing num-
bers of people to turn to this market, chapter 160 constitutes an impor-
tant victory for Massachusetts consumers. 
• See Hamilton, Consumer Law, 1976 ANN. Suav. MASs. LAw § 2.6, at 48-49. 
§12.9. 1 The following are examples (by no means exhaustive) of recent consumer pro-
tection laws having a strong basis in disclosure: Truth-In-Lending, G.L. c. 140C (1969); 
15 U.S.C. §§ 1601 et. seq. (1976); Magnuson-M088 Warranty Act, 15 U.S.C. §§ 2301 et. 
seq. (1976); Unit Pricing, G.L. c. 6 § 115A (1970); G.L. c. 94, § 295C (display of price of 
motor fuel on dispensing devices); G.L. c. 94 § 181 (1968) (net quantity labeling on food 
packages); G.L. c. 94, § 187 (1972) (misbranding of food, drugs and cosmetics); 21 U.S.C. 
§§ 301 et. seq. (1976) (food, drug and cosmetic labeling); G.L. c. 94, §§ 314-318 (1973) 
(appliance labeling re-energy consumption); G.L. c. 140, § 181B (1949) (entertainment 
price admission schedules); G. L. c. 138, § 15 (1973) (posting of alcoholic beverage retail 
prices); Real Estate Settlement Procedure Act of 1974, 12 U.S.C. §§ 2601 et. seq. (1976) 
(disclosure of closing costs). 
1 G.L. c. 93B, § 5A. See also Willier and Hamilton, Consumer Law, 1974 ANN. Suav. 
MASs. LAw § 14.9, at 314-15. 
1 See, e.g., the Mobile Home Statute, G.L. c. 140, §§ 32 F-Q (1973). Additionally, two 
significant cases involving mobile homes practices have been decided by the Supreme 
Judicial Court, Commonwealth v. DeCotis, 366 Mass. 234, 316 N.E.2d 748 (1974); Com-
monwealth v. Gustaf880n, 1976 Mass. Adv. Sh. 1073, 346 N.E.2d 706. 
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